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[ ABSTRACT ]

Mens Rea of False Accusation on the view of

Korean Traditional Law

Seo, Jung — Min"

Today in Korea, there are two theories in determining mens rea of false
accusation. Some scholars insist false accusers must have vicious will in which
they recognize accusing others falsely in order to be punished under the crime
of false accusation. On the other hand, other scholars argue if only false
accusers have dolus eventualis, he deserves the punishment of the crime of
false accusation. There were similar disputes in Korean traditional law. Joseon
(&Af%) dynasty imposed a harsh penalty of false accusation on a person who
falsely accused others if he did not properly check whether his accusation was
true or false. Nevertheless, in the cases of false impeachment against
governmental officials, stricter mens rea was required. Daekan( &), officials
who took role of impeaching governmental officials, could easily accuse them
depending on a rumor. This trend of ruling false accusation shows that the
Korean traditional law pursued extremely clean and moral politics, which is

unique in Korean tradition.

Key words : false accusation, mens rea, dolus eventualis, Korean traditional
law, Joseon(Hffiet)

* Prosecutor, Ministry of Justice, Ph.D. in law.
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